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and he needed to be responsible for meeting them. Dodge filed a grievance over his
termination with his supervisor and received a timely response denying reinstatement on
February 20, 2008. According to the Handbook Dodge’s next procedure was to submit a follow-
up grievance with his supervisor's supervisor. He did not do so. Rather, Dodge submitted a

letter to the Stockbridge-Munsee Human Resource Department. That letter in part read:

...the prior exhaustive internal grievance relief effoits has failed to bring
resolution, therefore | am requesting that appeal proceedings be initiated

according 1o the policies available to Triba) employees including,

1. An intermediate meeting with an impartial employment
mediation panel or
2. Tribal Council review and consideration.
3. Tribal Court appeal as established in Employee Rights
ordinance, Chapter §3.
Dedge received no communication from Human Resources and eventually filed a

complaint with the Tribal Court on April 17, 2008.

STATUTE

Section 53.45 Statute of Limitations

The employee must initiate the internal grievance process or court action, whichever
applies, within 30 calendar days of the event or svents that gave rise to the employee’s claim.
In cases where the employee initiates the internal grievance process, the employee must Initiate

the court action within 30 calendar days of receiving the final written communication of the

internal grievance process.

The Community believed the filing in Tribal Court occurred 57 days after the date the

final writtern communication of the internat grievance process was given and filed a motion to
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dismiss on statute of limitations and sovéreign immunity grounds with Tribal Court. That motion

was subsequently denied which braught this interlocutory appeal.

ANALYSIS

initially it appears the tribal court was concemed with the lack of nofice given to Dodge
and all other employees of the community concerning the removal of the employee mediation
panel (EMP). The 1995 Employee Handbook provided for part of the internal grievance
process to include an EMP. However the Community's experience with the panel resulted in its
removal in 1988. Unfortunately, there was not a removal of the provision from the Handbook
such that a review of the Handbook as instructed by the termination letter received by Dodge

would continue to advise of the mediation panels viability,

We find Dodge had no notice of the removal of the EMP. Obviously if he had notice he
wouid not have asked for it. We also believe Dodge had a reasonable expectation that Human
Resources would provide written communication concerning his request. We hold then that the
statute of limitations under Section 53.45 was tolied during the time he waited for this written
correspondence. Dodge was required by this section to file within 30 calendar days of receiving
the final written communication of the internal grievance process. He never received any formal
written communication of this final grievance process such that the subsequent court filing we
find was timely filed given the tolling of the time iimits caused by Human Resources inaction. In
addition we would held that Dodge’s delay in filing an appeal with the trial court meets the

definition of excusable neglect such that we would allow the appeal to proceed on its merits.

We do not hold that Human Resources in alf instances is required to respond to ali filings
during the grievance process. We hold only that if employees are told to follow a procedure
found in the employee handbook that is no longer available it is incumbent that Human

Resources advise the employee of any changes 1o that grievance procedure.
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This finding is based in part on the Community's Employee Rights Ordinance, Chapter
53. The Ordinance in its preamble notes that “the tribal government recognizes the need for
creating laws to govern and protect its employees.” The Ordinance goes on to note that the
Tribal Council further recognizes that empioyees of the Mohican Nation,... need protection of
their rights including the right fo file grievances and seek assistance in solving on-the —job

problems via the proper, established policies and procedures. Section 53.1

Employees of the Community without legal training or representation are entitied to 2 fair
shake in the grievance process. It is clear Dodge believed Human Resources was a
department that dealt with employee problems and discipline. As noted the termination letter
went to Human Resources. It is only reasonable to expect Dodge to go to Human Resources
with his request. In addition the termination letter directed Dodge to Human Resources and
provided their telephone number if he needed documents. As noted during oral arguments had

Human Resources advised Dodge that the EMP was no longer available this lengthy appeal

would not have been necessary.

We are also mindful that tribal court precedent exists that suggests this court take a strict
view of the 30 day statute of limitations imposed by the Community. As stated in Stockbridge-
Munsee Community v. Joseph Miller “if the appeal is not timely filed, under no circumstances
will it be heard. 'Case No. 97-AA-004, page 6. However, the facts of previous cases are much
difierent than the facts here. In the Joseph Miller case Mr. Mifler was specifically told who he
needed !o file a grievance with and the time limit to do so, Miller acknowledged he did not
follow that procedure. Here Dodge was simply advised he needed to follow the Employee

Handbook which is what Dodge did in requesting an EMP with Human Services,

In the Miller case as well the court also noted Miller provided no excusable neglect for
his failure. We would also find for the above reasons that relying on the Handbook in requesting

an EMP as it provided although no longer in existence is excusable neglect to allow this appeal

Stockbridge-Munsen Court of Apgeals
Decision ard Order
Page 4 of 5



to be heard on :ts ments 184 Words anid Phra
neg]ect wh:ch mlght have been t 4
clrcumstances That means as well ‘that-

.carelessness OI‘ mattentweness

Lac Courte Oreilles Tribal Court
Dec:s:on and Order




